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Bethan Jenkins 
I’d like to thank everyone for coming to this evening’s meeting of the Cross Party Group.   
Just at the beginning we need to tell you that phones and devices need to be switched off.  
Bethan Jenkins:  When you speak can you put the microphones on, press the middle button but then it will be switched off automatically, if that’s clear for everybody.   Translation is on 1 on this, on this device with  people speaking Welsh so I urge you to wear these – they’re not fashionable but you know we’re not here on a fashion outing.  
Translation:  Just first of all before we move on to the substantive issue for discussion can we just turn to the minutes of our previous meeting and the matters arising.  There were actions from the previous meeting.  We did ask Theo Hucknall, the Council General to come to speak to the group and we are still awaiting a response from Theo Hucknall. We still need to invite UKBA and ESTEN to future meetings and Cathy Owens from Amnesty is going to complete work in that regard and she will be discussing these issues with me before our next meeting.  Are there any questions on the minutes and the matters arising?  
If not we will move on to this evening’s main topic, mainly the Commission on a Bill of Rights.  We are here today because there are representatives of the body looking into this joining in this evening and the Chair of the commission Sir Leigh Lewis, Martin Howe QC and Professor Philippe Sands from the Commission Secretariat are also joining us this evening.  
We do welcome the fact that they have come to Wales and, as I understand it they’ve had meetings here today and will be meeting with assembly committees tomorrow.  We do expect a presentation from the representatives from the Commission this evening and then if there are any questions on the content of that presentation we will take those.  What will be included in terms of Wales; what will the Welsh input be into the work of the Commission and how that will then be fed back into the main work carried out by the Commission and therefore first of all I would like to welcome you to Wales and to ask Sir Leigh Lewis to make a presentation on the issues that they will be discussing both today and tomorrow in the context of how Wales can participate in the work of this Commission, thank you. 
Sir Leigh Lewis

Bethan Jenkins, thank you very much indeed.  And thank you very much indeed for your warm welcome to join you and so many colleagues this evening here in Wales and behalf of my two colleagues, Philippe Sands and Martin Howe, we are very, very pleased indeed to have this opportunity. 
We are a Commission on a Bill of Rights appointed by the UK Government and asked to report our conclusions by the end of next year, by the end of 2012.  I think it’s probably worth, they’re not all that long, my actually reading out our terms of reference rather than paraphrasing them and then I’ll say something about the background to the Commission’s setting up and the terms of reference.  
So our terms of reference are as follows:
· To investigate the creation of a UK Bill of Rights that incorporates and builds on all our obligations under the European Convention on Human Rights.  
· Ensures that these Rights continue to be enshrined in UK law and protects and extends our liberties.  

· It will examine the operation and implementation of these obligations and consider ways to promote a better understanding of the true scope of these obligations and liberties.   

· It should provide interim advice to the government on the ongoing interlachen process to reform the Strasbourg Court ahead of and following the UKs Chairmanship of the Council of Europe.  

· It should consult, including with the public, judiciary and devolved administrations and legislatures and aim to report no later than by the end of 2012. 
So that’s the formal terms of reference of the Commission which I Chair and of which Martin and Philippe are our members.  
What’s the background to the Commission?  Well, I think most people will recognise that the whole issue of human rights has become a high profile one and, in certain sections of the media, opinions are quite a controversial one.   The present structure of Human Rights, and you can go of course as far back to statutes such as Magna Carta in England as I say as you want, but it’s probably fair to say that the present structure dates from the period immediately following the Second World War where the countries that have come through those very difficult years decided in the immediate aftermath of the Second World War to create and bind themselves to a Convention of Human Rights that would set out a set of minimum rights/standards to which all those countries who signed that Convention then committed that they would observe that Convention. 
And that’s what happened and that Convention was drafted in the late 1940’s and was opened for signature in the very, very early 1950’s and the United Kingdom, I think I’m correct in saying, was the first country to ratify that Convention, i.e. to give it effect in 1951.
One misapprehension that is quite widely kind of misunderstood is that when people hear the reference to the European Convention of Human Rights a lot of people, and indeed some in the media, believe that this is part of the European Union and it’s a body or an instrument agreed under the European Union.  In fact it’s not, it’s agreed under the auspices of a different European institution, the Council of Europe, and the Council of Europe (now, it didn’t always) but it now has 47 member states who are members of the Council of Europe including, of course, all the countries of Western Europe but also Russia and all the countries of the former Soviet Block, and it’s a large organisation.
The Convention sets out – and you can find the actual words of the Convention under the Council of Europe website or indeed under the Commission’s own website - sets out some fundamental human rights which probably everyone in this room would regard as sort of the basic laws in a civilised society: the right not to be tortured; the right not to be imprisoned without a trial; the right to freedom of expression; the right to family life and so on.  
For a long time, many years after the Convention was first introduced only countries (and in quite oblique ways) could benefit from it.  The obligations rested on those member states who had signed it but individuals couldn’t themselves go directly to the Council of Europe or to the Court and ask for those obligations to be met.  That changed in 1998 when the then Labour Government enacted a Human Rights Act which, amongst other things, gave individuals a right of what’s called – and I know many of you will be very expert in these subjects – a right of individual petition to the Court at Strasbourg.  
And over time of course that has generated very considerable caselaw as cases involving both the UK and many other countries have gone to the court and been decided.  And you don’t need me to tell you that a lot of that has, over time in relation to both general issues but individual cases, created and caused controversy with some believing the Court has done a fundamental and absolutely necessary job in protecting and enshrining human rights, and others believing that, at least in some cases, the Court has gone too far in intruding into what ought to be the responsibilities of individual member states and too far into the minutiae of individual obligations in individual cases.  And there is that spectrum that exists.  
The other problem which undoubtedly exists wherever you position yourself in that spectrum, that it’s the most wonderful thing since sliced bread or very difficult, is that the Court itself in Strasbourg is in considerable difficulty. It currently has a backlog of over 150,000 cases and that backlog has been growing in recent years at a rate of some 20,000 cases per year partly as a result that any individual citizen in any of those 47 member states can present an individual petition to the court claiming his or her rights have been infringed, which is why there’s that second leg in our terms of reference about the reform of the Court.  And just to put in parenthesis for a moment, each of those 47 countries takes it in turn each 6 months to Chair the Council of Europe, by coincidence the United Kingdom takes on the Chairmanship next month for 6 months so it is the unique position for that 6 months period to try and steer a process of reform which is already under way to try and make the Court operate better. 
Why is it that some believe that a UK Bill of Rights would be a good thing and a Bill of Rights that, as it says in our terms of reference, incorporates and builds on all our obligations under the European Convention on Human Rights?  In some ways our purpose this evening is absolutely not to answer that question and tell you what the answer is but it’s absolutely the other way round, we would love to hear from you what you think the answer to that question is and whether a Bill of Human Rights, a UK Bill of Human Rights would be of benefit or not.  
There are many who argue that the present structure is what is needed and that any additions to that structure would either be unnecessary or positively harmful.  For those who believe that, and argue that, a UK Bill of Rights could be advantageous there are different views as to why that should be so.  Some people simply take the view that for better or worse this current structure is not seen as being owned by the people of the UK it’s seen, it may be fed by media reporting and so on, but nevertheless it’s seen as being a European imposition and not something which the people of the UK believe they own.  
Others would like to see a UK Bill of Rights go further than the Convention and add other rights which don’t exist in the Convention, for example, economic and social rights, rights in respect of diversity, rights perhaps to a trial by jury – it’s a catalogue – Rights for Children, there’s a catalogue of different rights that some people believe that could be enshrined in a Bill of Rights.   We’ve ourselves put forward a discussion paper which we circulated, I think, for the meeting this evening, I hope people have had a chance to look at, and we’ve asked in that paper 4 questions and we would absolutely like to hear and welcome your thoughts on any of those questions this evening. 
The first is:  Do you think we need a UK Bill of Rights?  As simple as that, what’s the answer to the question you’re being posed.  The next 3 are ‘if so’ questions.  If not, in a sense, read no further – but if so: 2.  What do you think a UK Bill of Rights should contain, what should be in it?  3, and very relevant indeed to our meeting this evening, How do you think it should apply to the UK as a whole including its four component countries of England, Northern Ireland, Scotland and Wales.  
And then a capsule, having regard to our terms of reference, are there any other views which you would like to put forward at this stage.  
Bethan Jenkins before I stop just one last thing about why members of the Commission are here with you in party to this evening.  Our terms of reference clearly say that even if we didn’t think it was a good idea, we need and should consult the devolved administrations and legislatures.  But I don’t think you have to spend much time working out now that this is a very good idea and indeed absolutely necessary because we no longer have a single, completely uniform, administration of the government of the UK.  With the various devolution settlements, different in the different countries of the UK we now have a wide variety of models and it’s quite clear that if we were to conclude that there should be something called a UK Bill of Rights we would also have to answer the question of how would that relate to the various devolution settlements that now exist in the different countries of the UK.  
I hope my colleagues will feel that’s a fair summary of the questions we’re trying to address.  I’m sorry my voice is giving out but nevertheless we really would welcome your thoughts and your comments and your questions and I hope we can have as much of a dialogue this evening as possible. Thank you very much indeed. 
Bethan Jenkins
Translation:  Just to note that there are some other assembly members here this evening that ...unclear.. both assembly members are here this evening so I would also like to welcome them. If you do have a question could you please introduce yourself because I do think it’s important for the people on the commission to understand who you represent or if you’re here as an individual then of course you are also welcome to ask a question. 
And if you would base your questions on the document and the questions posed with that so that we could take this discussion forward.  So who has the first question?
Mick Antoniw - question
Until, until fairly recently I think I would have taken the view that there are as many dangers in a written Bill of Rights as there are in retaining the existing system and the flexibility of the existing system based on the rule of law and sort of long established principles added to by.
Bethan Jenkins
Can you just say who you are first of all. 
Mick Antoniw
Oh I beg your pardon, Mick Antoniw, an Assembly Member, also a solicitor.   
The thing that has changed though, and I think has led me now to the view that I think we do need a Bill of Rights, is that we have a, what I think is a sort of constitutional freefall at the moment within the United Kingdom. We don’t know quite what the structure of the UK’s going to be in the next decade, what the various responsibilities of the various bodies are and it seems to me that the issue of a Bill of Rights also ties up with the need to establish some form of constitutional settlement with regard to the United Kingdom.  And it seems to me that it is very difficult to separate one from the other now.  Should there be a United Kingdom?   Should there not?  If people want it, don’t know, if so what format, because it’s only within that context you can actually talk about a UK wide Bill of Rights and it seems to me that that is a major problem in terms of taking the decision for a Bill of Rights and then what it should contain. 
When you move on to some of the other questions as to well what should a Bill of Rights actually contain?  You’re either left with the option of trying to co-define really all the particular individual rights, for example, the right to strike etc.  Should there be a right to strike?  If so what, in what format should that be?  You add on all the other rights.  Or whether, very much like the Human Rights Act, is it more a case of actually establishing or codifying a set of principles which the Courts then interpret?
So you have a slightly broader, more flexible framework which sets out those various things which can then incorporate, for example, some of the structures – I mentioned the right to strike because that’s one that raises all sorts of complications as to how do you codify it and what do you mean and whether you establish a principle or not.   So it seems to me that there is going to be a need for a set of principles and that, to me, is something that should apply UK-wide.  But it is very difficult to actually move down that road and to actually adopt that procedure until you also actually, to some extent, establish/codify what the actual constitutional structure of the UK is actually going to be.  And it seems to me that is also a question that runs in parallel.  
Bethan Jenkins
Do you want to answer or?
Sir Leigh Lewis 

Me thinks perhaps just ..unclear.. views and then we might respond to a number.  
Bethan Jenkins
Ok, this is a question, I’ll ask if there’s another question to the member of the Commission.  Come on, I’m sure someone has a question.  Ok.  You need to press the middle one.  
Paul Jeremy

I think it’s very important that we have the Human Rights. 
Bethan Jenkins
Sorry Aled’s was on and yours wasn’t, sorry it’s fine now. 
Paul Jeremy
It is right. I think it’s very important we have the Human Rights Act but also that we have a comprehensive constitutionally entrenched Bill of Rights. The reason for that is to think about the record of the last government we had – the New Labour Government – it gave us the Human Rights Act but it also had, arguably, the worst record in modern peace time British history with respect to the encroachment by the state on civil liberties; ID cards and the whole long list of it.  
And recent evidence has emerged that elements of the state in that New Labour period were involved in crossing ethical boundaries with respect to rendition and torture.  Now if we’ve had a government with that kind of record or the suspicion in the latter instance of that kind of record I think it’s really important that we reflect very carefully on a Bill of Rights which would entrench a whole comprehensive set of rights so that no political party or Mandarins or Agency of the State can engage in such intrusions.  And I think this Commission should try and open up that kind of debate.  
I have to say, however, that I don’t feel that this Commission is capable of delivering that kind of dual Human Rights Act preservation and a comprehensive constitutional entrenched Bill of Rights because of the manner in which it was set up, namely we have a conservative Prime Minister who back in 2006 made it absolutely clear as leader of the opposition that he wanted to replace the Human Rights Act with what he described as a British Bill of Rights.  And I think therefore one has to treat this Commission I’m afraid with a great deal of scepticism.
Bethan Jenkins
Ok sorry you didn’t give your name. 
Paul Jeremy

Sorry, my name’s Paul Jeremy and I’m not speaking for anybody I’m a member of Amnesty and Liberty but I don’t speak for them. 
Bethan Jenkins
Ok. 

Translation:  Any further questions?
Any other questions?
Cathy Owens – Amnesty International

I’m Cathy Owens from Amnesty International.  I just have a question about redress I suppose in that the Human Rights Act would ordinarily suggest that you could access redress, if your Human Rights are violated, through the UK courts rather than to go to the European Court – unless I’ve got that wrong.  So it was just a case of ensuring that the way an individual could seek redress was more straightforward and I think there’s a particular issue here in Wales that comes up at these meetings fairly regularly in that whatever system that we might have in place here in the UK, in Wales we haven’t actually raised Human Rights on the agenda as much as we might.  So that, for example, there aren’t that many, well hardly any Human Rights Lawyers in Wales and I think there’s an issue to do with access to justice on that matter.  
We’ve had some issues through the different organisations here people who haven’t been able to access the sort of justice that you can get in other parts of the UK.  Also that, although the Convention Rights are sort of enshrined in the establishing legislation for the Assembly, that actually we don’t focus heavily on Human Rights issues when we legislate here and that hopefully will change.  But I’m just, I have a specific question I suppose about the Government of Wales Act, would that need to be changed if there was a change in the law on Human Rights?  So I’ve a couple of questions in that. 
Sir Leigh Lewis

I wonder if I might just say something to pick up – it was Paul’s point.  Pauls point and then perhaps I might look to Martin and Philippe just to pick up one or two of the other issues.  
I think Paul I can understand you coming at this from a sceptical position because, after all the Commission was appointed by this government, by the Coalition Government in the UK.  The only thing I’d say, and in the end you’ll have to judge us by what we do and say and report and recommend, if we do all of those things, is I think that we take more seriously than anything else the fact that we are an independent Commission and one piece of, perhaps confidence, I might try and give you as a result of having now Chaired this Commission for the last 6 months, is that it is composed of individuals who have very clear force of character and strength of character and who I don’t sense are in anyone’s kind of pocket in terms of the views that they may or may not come to. 
So I think as a Commission we are going to do our damnedest to try and reach the conclusions that we believe to be right and we’re not, we haven’t got any preconceived agenda, but in the end you’ll have to kind of judge us by what we do and not what, by what we say.  
Paul

Yes, I accept that but it does concern me you know some members of your Commission have been advising the Conservative party on replacing the Human Rights Act, which I think is absolutely indispensible, with a Bill of Rights.  And secondly in the case of your own position I mean you were the Permanent Secretary, Second Permanent Secretary in the Home Office between 2003 and the David Blunket, responsible for Counter-terrorism and Policing and I just wonder how, with that background, you can be Chairing a Commission on the Bill of Rights – it doesn’t seem to add up to me. 
Sir Leigh Lewis

Well. 
Paul

I’m not making a personal point I’m making a background point Sir. 
Sir Leigh Lewis

No that’s fine, look I don’t think, if you’ll forgive me – I’m happy to have a conversation outside of the room – but I don’t think I’ll go into my personal position other than as a civil servant of 38 years I sought to serve the Government of the day always within the proper rule of law of the Government of the day.  But why don’t I hand over to either Martin or Philippe to pick up some of those other issues. 
Martin Howe QC

Yes could I, well pick up sort of every point that’s been made, but I think the last point maybe which is – does the Government of Wales Act or would the Government of Wales Act need amendment or revision in the event of the adoption of a UK Bill of Rights I think is a very interesting one and it may sound procedural but actually it’s quite important and it then opens the door, perhaps, to other aspects of discussion. 
Now, currently the Human Rights Act applies across the United Kingdom and effectively is simplifying a quite complicated Act.  What it says is that the Rights in the European Convention of Human Rights bind all public authorities in the United Kingdom and there’s a difference in the way it applies however to the devolved assemblies and Scottish Parliament in that it represents a boundary an outer boundary to their powers, so even within devolved subjects by law the Welsh Assembly is not allowed to pass legislation which conflicts with convention right.  Westminster Parliament is in a slightly different position because the set up there is that the Courts judge the compatibility of Westminster legislation against the Convention Rights – if it’s incompatible they have this power to make a declaration of incompatibility - so that it doesn’t validate the Act.   Parliament has to consider what it wants to do in the light of it.  But what it – if we did have a Bill of Rights potentially extending across the United Kingdom the question would then arise as to whether that should, if you like, replace the existing Human Rights Act settlement as defining the boundaries of the powers of the devolved legislatures and therefore there would be obviously a very strong interest, it seems to me, in what if anything would be affected in terms of the Welsh Assembly or Welsh Government’s powers by any changes that might be made. 
So I think we then have to look at what kind of things potentially would involve changes from the existing set up which is, I think, important for everyone to focus on.  
Now, the terms of reference which Leigh has read out to you of our Commission are quite clearly to preserve the European Convention rights and those rights are rights that almost everyone, 99% of right thinking people would agree with, as being sensible rights.   The problem comes, and indeed sensible rights, fundamental rights that they would want to see upheld, but of course the problem comes when you get to interpreting them because everyone might agree with a particular right but of course the difficulty comes in interpreting and applying them in a wide range of circumstances.  Across Europe as a whole in countries with different legal systems and different cultures, and there are particular areas of difficulty where it comes to interfaces between different rights where they potentially conflict.   
And a Bill of Rights potentially could do a number of things, one is to define more clearly the scope of the Convention rights and if that were done it would potentially make it easier for them to be enforced and to be applied by public authorities in circumstances where they ought to be applied and contrary-wise maybe if they’re defined more clearly it might be more difficult for things to go wrong and for potentially spurious claims to be advanced.   None of this would detract from the scope of the Rights or their enforceability, indeed it would enhance them.  But there are other areas where particularly there are conflicts between different rights and one example to give you is a conflict between the right to privacy or the right to respect for private and family life as the Convention puts it and the right to freedom of expression. 
Now the Human Rights Act has said to the Courts, the Courts of the United Kingdom, here are these two Convention Rights, go away and enforce them – without any more detailed or specific guidance – and this has led to a lot of controversy in the Courts as they’ve struggled to say in what circumstances must public interest in free speech allow publication of things and what circumstances must people’s privacy allow, say, newspapers to be injuncted.  And therefore there’s a specific area in which both better clarification of the law and indeed having a process by which the detailed application of the law is proved by elected representatives, rather than by the judiciary, might be more appropriate.  
So that’s one particular example, now I don’t think that sort of threatens people.  I mean there’s, there’s political baggage here about threats to the Human Rights Act but personally I don’t think that sort of adjustment threatens the Human Rights Act settlement or the protection or enforcement of the Human Rights Act in this country, it does require careful looking at.  And one aspect that, particularly on this visit we have to look at, is to what extent would that sort of potential adjustment from the present situation affect particularly either the position in Wales generally or specifically the powers of the Assembly.  Now, on the face of it, that particular example I’ve given is Westminster reserved matter so it doesn’t directly do so, but you know there might be angles which we haven’t thought of and which we’d like to know about if they do.  
So that’s one thing it could do, the other thing a Bill of Rights could do is introduce additional rights that are not in the European Convention.  A strong candidate for inclusion would be a right to trial by jury in serious criminal cases.  Now, again on the face of it, there may not be any particular difference between England and Wales on this issue although there are, in fact, radical differences when we look at Scotland because of its different legal system.  But then again if they’re, you know the European Convention obviously doesn’t have jury trial enshrined as a right, as a general right to fair trial it doesn’t have jury trial enshrined as a right because that is specific to a specific feature of common law countries, this is not a feature of the criminal justice systems in most continental European countries.  And if we have additional rights, if you like of a potentially local nature, are there additional rights which people in Wales would like to see having application within Wales.  And again, you know there is an obvious area which we of the Commission must look at on this heading, which is Welsh language rights, as potentially something to look at and it requires, it’s an issue that requires to be looked at very closely and very carefully. 
So there, you know, I’m trying, if you like, to expand a bit from our perspective on what we’ve seen happening or may happen in order perhaps to encourage more detailed responses from you.  So I think that’s helped.
Bethan Jenkins
Will you be looking at legislation that currently exists – you mentioned the Welsh language – will you be looking at the measure that was passed and what currently exists to then a scope where you perhaps could see that you would feel that there would be a place for you to expand on those rights, or?
Martin Howe QC

Well, now let’s be careful.  Yes, we will be looking at it very very closely, however we recognise that that is a measure that has been adopted through the Welsh political system after a great deal of debate  and that there are balances within it which, you know, a clodhopper from outside could easily disturb.  And therefore some sort of sweeping declaration of rights that results, that the practical result of which would be that the whole thing would be litigated through the Courts instead of decided on by members of the Assembly, is not something that we could see as being a very good idea.  On the other hand a recognition at a level of general principle, you know to start if we can talk about general principles, recognition, for example, that the Welsh language has official status in Wales might be non-controversial in terms of its impact in Wales but something that might be valuable if included in the Bill of Rights United Kingdom, because being in a United Kingdom measure, as a general principle, it would bind all organs of the government to the United Kingdom not merely the Welsh Assembly and Welsh Government.  So, you know, that’s a thought. 
Bethan Jenkins
Very interesting, I know that Mike had a question. Introduce yourself. 
Mike Lewis – Welsh Refugee Council

Mike Lewis, Welsh Refugee Council, sorry.  Depending on who wrote the Bill of Rights you could either just have a Rights based analysis or you could have a Rights and Responsibilities based analysis.  And I think there’s a ..unclear.. report dealing with the Human Rights Act because very few rights, as you said, are absolute – only two of them – and most is relative, so it’s a balance.  So if you do it well this thing about the cat should not have even got into public space so I just think if there is an issues about the writing process and whether it is a Rights based framework or a Rights and Responsibilities based framework because I think there are some dangers in that and I hope the Commission backs that off really, that it is a Rights based Bill of Rights, not a Rights and Responsibilities needs based interaction because it could be very different then and we could get whole swathes of our population just thrown out of a Rights based agenda because they’re perceived as not behaving in the right way, if you excuse the pun.  Thank you very much. 
Bethan Jenkins
Do you want to respond to that and then we’ll take other questions or?
Sir Leigh Lewis

Sorry, does Philippe want to say anything.
Professor Philippe Sands

Just to say that it’s very good to be here and I just also would like to take the opportunity just to respond briefly to the points that were made.  I actually spent quite a lot of time in Wales because I’ve been going for years and years to the festival and I’m very involved every year in its organisation, so I am acutely aware of the specificities of Wales and of the particularities of Wales and of the particular needs and interests of Wales. And that’s really what we’re here for, we’re here to listen really rather than to put forward our, our, our views.  On the note of scepticism I do want to respond. You have obviously taken care to look at some of the backgrounds to members, I’m sure you’ve looked at all of the backgrounds, you will know that a number of the members on the Commission – when I think all of the members are completely independent – but some have, in the past, spoken out very acutely on some of the issues that you have raised and I think you need have no fears about a robust independent Commission across the spectrum, and in particular again I speak personally of an utterly independent Chair who I can assure you even if he wanted to drive us in a particular direction would be completely unable to do so.  That is extremely clear. 
Secondly, just by way of introduction our terms of reference are really important, they set a minimum.  There is zero prospect of us talking about pulling out of the European Convention, stepping back from the minimum rights that are already established.  The terms of reference are clear, that is non-negotiable. The real issue is where do we go from here.  And in relation to questions 2 and 3 and then I’ll come on and only express a personal view on that; it seems to me that one of the things that I’ve become acutely conscious of is that this United Kingdom is in essence now four different countries, each of which have their own constitutional or evolutionary settlement.   And we, as members of an independent Commission have got to be very sensitive to that.  
And if you just stick at the first question:  Do you think we need a UK Bill of Rights?  In looking at that question it could be addressed in a number of different ways.  I mean it may be that some people will say actually what we’ve got now is perfectly fine, don’t tinker with it, just stick with what we’ve got.  And I’d be interested in knowing whether that is the view around the table.  Others, and you, Mr. Antonio, I think expressed a view a concern I think of freefall is the way you put it and I mean some would say it was inevitable that the devolution legislation that came post 1998 that we were going to open up a whole set of issues.  And it pushes us to a direction that actually some would say, we don’t want a UK Bill of Rights, what we want is a Welsh Bill of Rights or a Scottish Bill of Rights, or a Northern Irish Bill of Rights or an English Bill of Rights or some combination of all of those things.   Again, it’s not for us to, as we want to hear what you have to say about that and that goes in very much to the question that was raised about the relationship with the devolution legislation and amendments to the Wales Act 2006.  We are obviously going to have to look at that very very closely because I’m becoming aware that begin to tinker with the Human Rights Act – some will say well let’s just amend the Human Rights Act – well, ok, I’m now learning that if you amend the Human Rights Act there’s all sorts of consequences that’s gonna have with some of the Welsh legislation and some of the Scottish legislation and possibly some of the Northern Irish legislation. 
We, we need to be acutely aware of that and we’re going to need help on understanding what the consequences are going to be.  With some of those changes, as we’ve been told, it won’t only be for the Westminster Parliament to legislation but for this assembly in this building to legislate and it’s not a given that what Westminster passes this parliament will pass.   So we need to know that and we need to think about that as we come on up with proposals that build on what we have. And I think that’s the real purpose of being here today.  We want to hear from you, as individuals, and from the organisations and the types of activities you’re engaged with.  What works for you?  Is it Welsh?  Is it UK?  Is it European?  Is it what we’ve got now?  Is it a combination of the above?  Are you satisfied that the Rights set out in the European Convention that was drafted in 1950 (and plainly if we were drafting it today there are new things we would put in, on children, on the environment, perhaps on some economic and social rights and a raft of other things. 
Are there things that are particularly important for Wales for  the work that you do that we need to know about, that ought to be in there and that ought to be relevant.   
And then finally, and I think we have not obviously got a Commission viewpoint on Rights and Responsibilities, I will simply say this – and I speak only for myself – our terms of reference don’t say anything about responsibilities, so my own view (and of course I have an open mind as to what discussion is held within the Commission)  is that we build on what we have and that the fundamentals of what we have says that there are no circumstances in which any human person within the jurisdiction of the United Kingdom or of Wales, Scotland or Northern Ireland is no longer entitled to have certain minimum rights, but that’s my personal view but I think it’s in the terms of reference, so I think this intervention is to reassure. Yes, I can understand why – given some of the very unfortunate political statements that have been made – again, that’s my personal view, that basically creates a condition in which if you speak for a Bill of Rights you’re perceived to be against the Human Rights Act.  That’s not my view, the two can exist in parallel, you can have a Human Rights Act continuing exactly as it is and then alongside either a UK Bill of Rights or a Welsh Bill of Rights  and a Scottish Bill of Rights. 
There’s lots of different ways of doing all of this so please don’t feel that there’s some sort of great plot coming out of London that is intended, that is really genuinely not what this is about.  It is genuinely intended to listen, I can assure you from  my personal perspective and I know also from Martins and from Leigh’s and every other member of the Commission.  So we’re looking positively here, as part of an exercise, recognising also that we’re at a particular moment.  There are all sorts of devolutionary initiatives taking place at different speeds – imagine this conversation when we have it in Northern Ireland, I mean the idea, the UK Bill of Rights in Northern Ireland today you can imagine that is an extremely incendiary issue.  The same most likely goes for large parts of the population in Scotland. 
So we’ve been given a tough task, we’re aware of that and we’re genuinely looking for helpful answers. 
Bethan Jenkins
....unclear... for Assembly member’s been waiting for a while. I know there’s a few more people who have  been inspired to ask questions so. 
Mark Drakeford AM
Do we need a UK Bill of Rights?  Well, no not if the search for a definition of clarity results in a reduction in the scope of the Human Rights Act or its enforceability.  Is there room for a Bill of Rights which defends, extends and entrenches citizenship rights?  Well, quite certainly and if the result of the Commission’s work is to do that then it will have been most worthwhile.  Is it possible, easily, to be optimistic about that as an outcome?  Well, not in a period in which many rights are being eroded even during the period when the Commission is sitting.   The right to expect that a contract that you have entered into for your pension will be honoured, right to expect that you would have an independent right of appeal at a Benefits Tribunal, which is to be removed. 
A prospect of relying on competent representation at Tribunals that make important decisions about yourself or your family which are also disappearing.  So it is difficult to be optimistic about the context in which the Commission is carrying out its work if it were to lead to an extension and an entrenchment of important citizenship rights.  Fourthly and finally, if you are looking for some specific ideas and then in the Welsh context in a non-devolved issue you might want to consider entrenching the right of a Welsh speaker to a jury trial carried out by other Welsh speakers and that’s not a right at present. 
Bethan Jenkins
Gwion.
Gwion Evans
Translation:  Yeah Gwion Evans from the Children’s Commission for Wales office.   And just to expand upon the discussion on the complexities in the devolved context. We do have an example in Wales of course of the incorporation of an International Convention into domestic law through the UN Convention of the Rights of the Child where Welsh Ministers do have to take into account the articles contained within that convention.  It’s too early as of yet for us to say how effective that will be, but some of the fundamental questions that Cathy touched upon, for example the issue of redress – what happens when those Rights or those Articles are not respected; we don’t yet know of course. 
In addition to that we need to look at some of the complexities in terms of the rights eroded in terms of an International Convention which has happened in non-devolved areas, so there are some complexities to consider in that context too.   But I thought that might be of interest to you to know that there are current examples in Wales and, of course, Scotland is also carrying out a consultation on incorporating the UN Convention of the Rights of the Child in Scotland.  Thank you. 
Bethan Jenkins
...unclear...
Aled Eurig – Chair of the Welsh Refugee Council
Thank you very much, Aled Eurig, Chair of the Welsh Refugee Council.  Just a couple of points.  May I firstly apologise to Philippe because of his experience that the Reneaux Musical considerations.   I think Northern Ireland is a problem if we’re talking about UK wide rights because the specific conditions that rule employment and so forth make the situation somewhat different.  I think that raises a huge question regarding consistency.  
One question I would like to raise is the rights of people who are not necessarily UK Citizens because the opinion of the Welsh Government of how refugees are treated and asylum seekers are treated is very different to the UK Government’s view where those people have rights regarding education and health.   Those rights do not exist in England. I think that raises a fundamental issue although the areas are non-devolved there are responsibilities regarding services are the responsibility of Welsh Government.  
Now how would you suggest that we get that consistency on a UK-wide level, maybe you don’t.  But to go back to Mick Hanton’s point at the outset, if you create this kind of mechanism, constitutional mechanism then you need a version of a supreme court to decide upon questions maybe where there are differences in interpretations in the different areas within the UK.   And these raise interesting questions and complex questions and I don’t pretend that I have an answer but I do think that it raises quite fundamental questions regarding how realistic it is to have that kind of regime where you’re also dealing with a dynamic constitutional situation. 
Bethan Jenkins
Translation:  Thank you, can we take some quite brief questions now so that the Commission can respond.  I know that Mick Antoniw, Mick Antoniw wants to come back.  There are some other questions to, so we’ll just take another  3 questions perhaps and then the Commission can respond. 
Mick Antoniw
The old theological question used to be, if God is all powerful why can’t he create a square circle?  And to some extent it seems to me that you’re almost being put in the same position.  That is to produce a, or provide some advice and guidance on whether there should be a Bill of Rights in circumstances where it is almost impossible to implement.  It seems to me what you are capable of doing is actually coming up with the merits of a Bill of Rights and perhaps the format it might take whether it be expanded principles or whether it be more detailed codification.   But it seems to me that it is almost impossible to move to a situation where a UK Government comes up with effectively a Bill of Rights without a specific buy-in from the four nations.  And by that I mean it might be possible to actually come up with some principles of what it might be like but it would then need to be taken over by the four Governments to actually come together and to actually say, this is what we want and we are prepared, as four parts of the UK Constitution to buy into, because  otherwise I think you just might end up going down a road that effectively leads to nowhere because it is impossible – like the square circle to achieve. 
Bethan Jenkins
Unclear...
Simon Brookes – The School of Welsh, Cardiff University
My name is Simon Brookes from the School of Welsh at Cardiff University.  I want to raise another question on language specifically.  Now first of all I do tend to agree that it’s not the place of this Commission to right public policy for the Welsh Government naturally, but having said that I do think that there are two areas where language should be included.  We’ve already referred to the first that’s non-devolved issues such as the right to have a Welsh speaking jury, I think that’s a fundamental right.  But also I think there is an issue on language which is pertinent to all of the UK nations and that is the rights of individuals to communicate with each other through the medium of certain language, not to receive services but to use language in conversation together. 
So the kind of situation I’d like to see avoided is a situation where a shop owner or a publican can ask members of the public to leave that shop or to leave that pub because they speak Welsh or Polish or Bengali or whatever language that might be.  And another specific issue that’s been raised in Wales on a number of occasions over the past few years is the rights of people in the workplace to use the Welsh language with each other.  They, of course, would speak English to the non-Welsh speaking owner of the business but the business owner has told them that they aren’t allowed to communicate through the medium of Welsh with each other and I think that is also an issue of Human Rights.  There is no way in legislation at present to tackle effectively those questions or we’ve had difficulty in doing that in Wales in the past and therefore I do think that that’s an appropriate place for this to be considered. 
Bethan Jenkins
Translation:  Just very quickly Colin if you can. 
Colin Nosworthy
Yes, I was going to raise the same point as Mark raised on the courts. The situation at present is that lawyers advise people not to ask for a Welsh language service in the courts because it would be disadvantageous to them to do so.  And that situation is certainly not acceptable and therefore we need to review that in order to ensure that there is the right to a Welsh language jury.  In terms of the situation in the workplace there are a number of cases that have been brought to our attention recently where people have been barred from conversing in Welsh in the workplace and just speaking of a personal experience this happened to me recently. I was told by a Policeman that it would not be appropriate for me to speak Welsh to another individual at that time.  So there are a number of cases brought to us where people are barred from using the Welsh language in conversation with each other.  
I have no personal opinion on the very general questions that are being posed but there are specific examples where rights are ignored, there are certainly issues that need to be addressed. 
Bethan Jenkins
Translation:  Thank you very much there were a number of questions there.  I don’t know if you want to take them one by one or to be a little more general in your response bearing in mind the time constraints.  
Sir Leigh Lewis
Thank you.  I think I’m going to certainly take up your invitation to be a little more general rather than to respond to every individual point.  I just really want to emphasise that our primary purpose in coming actually to Wales today, and we’ll be here for a good part of tomorrow, is to listen and learn, not to preach and tell, because I think it would be the height of hubris actually for us to arrive thinking that we know the answer, not least because we don’t remotely yet know the answer to the question that we’re posed in our terms of reference, let alone know how it might then play out in the different nations of the UK.  I’m actually rather sympathetic to the idea that there is probably some limit to the ability of this Commission to understand in the necessary detail every constitutional implication for every one of the nations of the UK, of any set of thoughts or recommendations it may have. 
And I think, whatever we recommend, assuming we do make some substantive recommendations, it will inevitably then be for a process of discussion and consultation, negotiation between the governments of the UK and the nations of the UK as to what was done in that way. 
Simply on the Welsh language issue, and we’ve heard reference already to some of the cases which I know that you’re referring to in terms of individual employees being told that they shouldn’t converse in the Welsh language in a particular company.  Again, I think our purpose in coming today, and it’s a purpose actually already achieved I think, is to get some better idea of the issues and sensitivities around the Welsh language and the way in which some of those issues are regarded by people here in Wales.   But I would not absolutely in any way want to attempt to say that we have any settled view on that at all. There are Bills of Rights, Constitutional Settlements in other countries, Canada is one example where language rights are enshrined. But all of those circumstances differ from one another in lots of ways so I think we want to listen and learn rather than preach and decide. 
Martin and Philippe may want to pick up on some of the other issues. 
Martin Howe QC
Actually, if I may, I just wanted to ask a specific question which I raise very interestingly particularly from the point of view of the Welsh language but others may have a view on it too.   And that is you equated in some context, say Polish if two employees in their place of work want to speak Polish to each other and in some senses you can see there are arguments that parallel those to Welsh speakers wanting to speak Welsh to each other in their place of work; but if we’re looking at things like the Bill of Rights and special legal protection is there, or is there not a difference between Welsh – a difference of principle – between Welsh as an indigenous language and other languages which happen to be spoken by numbers of people within Wales or within parts of England for example.   
Bethan Jenkins
Do you want ....

Translation:  Would you like to respond to that?
Reverend Aled Edwards
Translation:  Aled Edwards, I am also an adviser to the Commission, Clive and myself are here for that purpose and I think that’s very healthy indeed.  I do think that one thing that’s become apparent to us during discussions today is the understanding that the Welsh language has a particular status in light of the Welsh language measure.  It does now have a legal status – some us from the equalities field would feel that something that is rational and reasonable to do in context of Welsh history and in that sense it is unique in the Welsh context – but I recall from the Thomas Cooke case when we intervened as a Commission for Racial Equality at that time when two members of staff were suspended from work for using the Welsh language and we did that in the same way as you would have done if two Polish people had been suspended for the same reason. 
Our thought at the time was that it was discrimination on the basis of nationality and I do think that we had to bear both those things in mind there is a specific legal status to the Welsh language in Wales and that’s something that we’ve been discussing here today.  But each and every one of us has language rights and the state shouldn’t intervene in that right unless there were adequate reasons for doing that, such as Health & Safety or allowing others to know what’s happening. That’s my response to the questions that you asked. 
Bethan Jenkins
Translation:  Does anyone else have a response to that?
Emma Davies
So I’ve learnt a little bit more in the past hour of what the Bill of Rights might look like and just, have I got this completely wrong, the idea might be to shift the responsibility from the Courts to the legislators in terms of identifying what the specific rights that you might have would be played out.   Because, you know, one of the examples that we use here in Wales is an example we had a few years ago of a family, a very elderly couple – she was getting particularly ill, they both needed to go into residential care – and they were put in to residential homes fully at the other end of the county so their family life ..unclear.. they lost their right to family life.  Now, if we’re moving to a situation where legislators, the courts are making those decisions on what sort of rights you have – given that the entirety of that service is devolved Wales – would it be an anathema for UK legislators to make that decision. If that; is that the big question that we’re talking about?
Sir Leigh Lewis
I think there are a number of big questions and I think you shouldn’t make any assumptions that there is a view within the Commission as to the right balance on a whole raft of issues between legislators and judiciaries.  One of the things, again, that we’ve learnt today – and I’m grateful to you for raising the Convention on the Rights of the Child and which it’s in an area that I happen to teach at the University of London so I’m very aware of the leadership role that is played by Wales on that issue that many other countries are now following what is happening in Wales – and I hadn’t been so aware of that but we’ve heard a lot about that today.  
Now in that kind of issue the Welsh Assembly has decided to act and to legislate it, and of course it’s going to raise interesting issues as to which Courts – because there is no separate Welsh system of courts or Welsh judiciary – it’s slightly ironic that it is maybe going to be Courts in London that ultimately may end up interpreting and applying some of this stuff; it raises a fundamental question; what is the right balance between the role of the legislature and the role of a Court?  And that general question doesn’t even get you to answering all of the questions because then it becomes a sub-question.  Which Courts?  The Courts of England and Wales or the European Court of Human Rights?  
Someone mentioned a need for a Supreme Court.  Ultimately a Court somewhere has to be the final arbiter of what a set of words do or do not mean in a particular statute, there’s no getting away from that.  Now again we’re here to listen but you need again to be reassured that within the Commission there are a range of views about this.  I lived, I live in London, I lived in London after September 11th and my experience with what happened after September 11th is quite clearly, on some issues, I trust the judiciary a lot more than I trust an elected parliament to interpret and apply legislation.  And there are limits to what a majority in a parliament can or cannot do under certain circumstances and this is a constitutional debate all over the world.  It’s exactly the same in the United States with the Supreme Court and in South Africa and India, it’s a perfectly normal debate to be having.   So in answer to your question I think it’s not that we are proposing that there’s certain things that are so important that legislature should define them very narrowly – within the group there is a view expressed that there is a sort of democracy deficit if parliaments aren’t deciding important issues so of course the headline issue that comes up is prisoner voting.  Some people in the Commission think it’s outrageous, the European Court of Human Rights in Strasbourg has come down with a particular decision when some people in the Westminster Parliament have taken a different view.  There’s been no vote on it from the whole Parliament in relation to what to do about that issue, yeah there may well be, it may raise an issue – others within the Commission think actually the judgment is perfectly reasonable in all of the circumstances and read in its particular context.  But there is a big issue which I think I’d like to now ask a question, is anyone in this room bothered that ultimately, as things stand, the final judicial arbiter of some of these big important issues is not in Cardiff or in London, it’s in Strasbourg, which is the European Court of Human Rights.   
Does anyone here object to that?
Male2

Well frankly it’s probably preferable in many cases to the option in London.   I mean certainly in terms of whenever the Welsh Government has had to go to Court ..unclear. sense has been given to the fact that it’s the legitimate will of an elected body that’s taken the assembly to actions, like actions over I think BSC or the what are they called, badgers yes, the badger issue which was, you know, very controversial.  
Now the Welsh Government won the narrow argument about these, there are other arguments but the, but because that was the stated aim and voted on in the assembly, that had the very very distinct legitimacy in terms of implementation of policy.  So in the balance between the Court and the parliamentary body obviously that’s a pretty fundamental issue.  
Now one of the great difficulties I see with what we are discussing today is – how do you implement one policy for the whole of the UK – you didn’t come back to me on the issue of, whether, are you solely talking about the right to be UK Citizens?  Because in terms of the declaration of the Right of the Child I would argue that that declaration goes against certainly English policy, if not UK Policy, in relation to children who happen to be asylum seekers. 
Sir Leigh Lewis
Sorry yes, I did mean to come back on that question and I just, again I mean the position in law is obviously complicated so again there is no Commission perspective on that but again be very reassured that within the Commission there are a considerable membership that would take the view that a human person who happens to find herself or himself in the United Kingdom, in any of the four nations, has certain minimum rights irrespective of her or his nationality or non-nationality and that’s a fundamental principle which, speaking personally, I adhere to and which others adhere to. 
Now there are cases that arise in which the range of rights available to a person, certainly in the Westminster type of approach er would be distinguished and I think all of us in this room could imagine circumstances in which, you know certain rights – the Right to Vote – for example, would obviously depend on issues of nationality/citizenship, whatever.  There are other areas where reasonable people will disagree but there are certain minimum rights which are non-dirigible in all circumstances irrespective of where you come from and of course I’ve been involved in many of those cases in relation to the deportation issues under control orders ..unclear... and others cases and others so I’m acutely aware of those issues and insofar as it relates to the Rights of the Child I’m also acutely aware because my wife works for an organisation called The Family Rights Group in London and so I’m acutely aware of the fact that children of different nationalities and citizenships find themselves in difficult situations and there are different views as to the rights they have. 
Bethan Jenkins
Thank you for that.  We’ll take the last question here from the back. 
Mark Drakeford
...unclear... we mustn’t lose sight of the point that the lady in grey made – which legislature?  Because if it’s the Welsh language or if it’s a totally devolved matter like healthcare it may be that the appropriate democratic body and it’s a matter for the Commission to consider, should be the elected Assembly in Wales rather than the elected assembly  in London doing the fine tuning – if you like – and the readjustments.  So I think it may not be one legislature, if you decide it should be a legislature, there may be different legislatures with different democratic legitimacy in different areas. 
Bethan Jenkins
Thank you for that.  Before Sir Leigh Lewis responds and closes I just wanted to say thank you to everybody, to you for coming and I’m sure that all your comments will have been listened to.  I think just to add a few thoughts of my own, I think what we need to do, if anything does change, is for people to be aware of those rights because I still think that the current rights are not – perhaps not that they’re not understood – but many people are not aware that they have those rights and I think that needs to be a baseline here as well in terms of how we educate people as to how they can take part in the process and that they feel empowered to take on these new rights as opposed to them feeling that it’s imposed upon them.  And also just carrying on from Mick Antoniw said, I think if we think that we can have a homogenous Bill of Rights that will apply across the devolved nations I think that’s something that we would be very worried about because I think, again, going back to individuals I think that the devolved nations, being in very different stages, wouldn’t take kindly to being told that certain legislation or certain rights would have to be imposed on Welsh citizens when they feel perhaps that they might not have had proper consultation.  We’re having consultation here today but you know I do respect that we won’t be able to talk to everybody in Wales and they may feel that they don’t have you know that right in terms of how to define a UK Right that isn’t a Welsh Right, that isn’t  Scottish Right and which isn’t a Northern Irish Right.  
So that’s what I would want you to be conscious of when you’re looking at this work and also we must be aware of that you are only going to be recommending this to the UK Government so they could take the recommendations on and just say, well we like that that and that, but we don’t like a lot of it. So we have to be aware that you know you could do a very noble piece of work but it would be for the UK Government then to enact that, so again that’s my worry but then that’s a political worry. So thank you very much for coming and I just leave you now for Leigh Lewis to give you some closing statement. 
Sir Leigh Lewis
Well first of all I think just three things from me. The first and most important is simply thank you.  Thank you for a really stimulating exchange of views and questions, I thought the views and questions that were put were absolutely to the point and I think you’ve given us food for thought which was the object of the exercise.  Secondly, and picking up Bethan Jenkins what you just said, I hope that whatever else we achieve one part of our terms of reference is “To consider ways to promote a better understanding of the true scope of these”, i.e. the current obligations and liberties.  Because one thing I think that is true is that there is a huge degree of misapprehension and misunderstanding about the present position and if we do nothing else as a Commission I think it behoves us to try and to set out what the actual position is rather than what it is sometimes presented to be. 
The third is simply to say, and this perhaps is my only voicing of a personal view during the entire evening, I’m not in any way sorry that we have such a wide range of views within the Commission and that we are debating some of the really big issues as Philippe said, like the balance between the roles of the Courts and the Legislature and so on, because I think those questions go to the heart of our society.  And certainly in Westminster terms and not in terms of the Assembly in Cardiff, in Westminster terms it’s certainly the case that MPs are still not the most popular group of people who exist at the moment in the aftermath of the expenses and the scandal and all of the rest of it. 
On the other hand, having been, served our Governments of the day for nearly 40 years in my career, I remain struck by that oft quoted 
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